
Chapter 28 ~p/ 
/~ 

The •-er flew by on golden wings, ant e bitter morning 

~,Jhudf;~ 
I awoke almost blubbering~ that another fishing season 

A kul~) 
had fled, that the leaves were already/\ tttPni.ag, and that the Sep-

tember tenn of circuit court was almost upon us. Hy summer idyll 

was over ••• Heanwhile Parnell and I had not been idle. Among other 

things we had prepared little dossiers on eac11 of the prospective 

jurors, an elaborate trial brief to buttress our defense 01 uncon-

1J;;Jta; 
sciousness, ~a raft 01 requested instructions. In adaition we haa 

endlessly debated our trial strategy: should we try to bar Kirk's 

police statement? should we make an issue of our earlier demanding 

a lie-detector test on his claimed lack of memory? Should we, 

ought we, might we ••• 

There remained one bothersome fly in the ointment: Doc still 

had not succeeded in stimulating memory recall in Randall Kirk; in 

fact I had stopped going to the jail with him on his rare visits 

(on our 
~ 

last together Doc had not even attempted hypnosis but just 
J 

sat and talked trout 1ishing with our client), ana as court approached 
A 

I more and more adopted an attitude ot resigned fatalism toward the 
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case-or was it I fatalistic resignation? tf~ I had done 

~wtt 
my part and what would happen would happen; after all it was not 

A 
my fault if I'd drawn a client who either could not or would not 

remember what ~ k /uu(' knft/, 

After the initial edict of no visitors none had attempted to 

see or phone Randall Kirk ..rs f as :a asaid dtsco:s4. and in 

fact we'd learned that Jason Spurrier had left town. Then one day 

it was the first day of circuit court, a Honday, mostly devoted 

to the call of the criminal and civil calendars, the setting of 

jury cases for trial, the culling of cases that had been settled 

VJ!V:C,/J ~µt,~ 

or~for lack of progress or other reasons were to be ssmiss~d, 
.A 

the 

hearing of various motions, and, in the afternoon, the routine 

emancipation of those more impatient spouses in their pending un-

~~- rfe!/ 
contested divorce cases. During the~ cail of the criminal calendar 

I had pleaded Kirk not guilty and his case had been set for trial 

~'~ 
to commence tha7'Thursday, the first jury case. 

Thursday morning the courtroom was crowded even before court 

convened, mostly ,rith women, mostly in turn of the type who seem 

~ttend every sensational jury trial in the land. 
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II 

Parnell naturally had a theory about them. "I swear," he de-

I) 

claimed, "that they recruit these ~f dames from under 

every hair dryer in the county and haul 'em to court in trucks ~ ~./2,;' 

• maybe it• s m school busses." f 
iffeVV 

"But what do they do between {terms?" I made the mistake of 

askingll;;tm:;-

(( 

~ ~ ce back to their beauty parlors and crouch under 
.., 

their hair dryers in a state of suspended animation until the 

t~Ju4ht 
next juicy trial rolls around-then back again-oink, oink-

~ • ,) 
dvzZ. 

avidly snouting and sniffing the air for scandal and~." 

·" 
"But meanwhile what do they live on?" 

"Soap operas," he said, "that arrl. endless accounts of authen-

tic romance." 

~ with the presence of the entir, 

had ~been roped off and posted against the 

oJ 

jury panel, whose benches 

anticipated invasion of ~ 

~ 
women, every a;ilable seat in the 

~ 
courtroom had been taken when, 

~ 
promptly at nine, Judge Maitland emerged from chambers and, his 

black robe swishing, mounted the short steps to his mahogany 
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island and stood behind his high-backed chair until quiet had 

~ 
fallen. A flash-bulb blinked like a wink of surmner heat light-

ning and the Judge frowned and nodded :~riff 

right and that worthy gaveled the room to its feet. 
~ 

on his 

''Hear ye, hear ye, hear ye!" Sheriff Wallenstein bawled 

1) 
like a cow-poke calling~ his li'l lost dogies. 11The Circuit 

/4 
Court for the County of Iron Cliffs is now in session. Please 

be seated." 

Judge Maitland looked out at the crowded courtroom and cleared 

his throat. ''During this trial no photographs will be taken in 

this courtroom upon peril of contempt of court," he said quietly. 

"I am both morbid and rabid on the subject." Smiling faintly he 

looked down at the special table that had been provided for the 

local and out-of-town reporters. "And I want the film of any 

photographs already taken to be delivered to the Sheriff before 

we continue. Mister Sheriff." 

While the Sheriff importantly bustled around collecting rolls 

of contraband film from red-faced newsmen I glanced around the room. 

Parnell, who shunned the spotlight during trials and preferred to 
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✓ 

QIW~ 
rove, sat over in ~ row of lawyer's 

I\ 
chairs nearest the Judge's 

chambers; the DA Eugene Canda sat alone at his counsel table to 

my right surrounded by a barricade of briefcases, manila files 

and assorted law books; while Randall Kirk and I sat alone at our 

table which, in derdog psychology, was free of 

all clutter save a solitary legal pad and a brand-new ball-point 

~ 
pen recent&r~~~e compliments of the engaging 

proprietor of 

~ 
I turned around and found 

and nodded at Naida and Hugh Salter sitting in the front row of 

the spectator's benches behind me. 

''No need to come to court, doll, till the jury's chosen," I 

had earlier told her. 

''No need to tell me I'm going to miss a moment of this trial," 

) 
she had responded. "I'll get a sitter-and you'll pay the bill. 

~ 
Office discipline, I sa,Jv was raal.ly reaching a lower ebb ..• I 

/\ 

craned beyond then looking for Jason Spurrier-back among the hair-

dryer set-but could not locate him. 

"All film is collected, Your Honor," the Sheriff 101 dJ:y 

announced. 
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"Burn it," the Judge said tersely, turning to the court clerk. 

''Mr. Clerk, call the case. 11 

Clovis Trepannier arose in his mahogany cubicle in front of 

the Judge's bench and cleared his throat and took a dramatic stance, 

Ju~~~~ 
like an eager tenor about to launch into f{ aria. ''People versus 

Randall Kirk," he sang out loud and clear. "The charge: murder in 

the first degree." 

"Please swear the jurors on the voir dire," the Judge said. 

Clovis faced all the roped-off jurors sitting in the back 

court and raised his right hand to deliver his first encore. "Please 

arise and raise your 

~tPv-vJ 
odd unrehearsed Jurors 

right hands," he sang, pausing unti.L the forty- ~ 

got raggedly to their feet. "You do solemnly 1!fl 
!\ 

swear," he intoned, "that you will true answers make to such ques-

tions as may be put to you touching upon your competency to sit as 

jurors in this cause, so help you God." 

The jurors munnured their embarrassed 111 do's" and then sat 

down. 

"Please call a jury, 11 Judge Naitland said. 
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Clovis sat down and reached for a paneled wooden box con-

taining the individual slips bearing the name of each member of 

.,: 
the large jury panel, shaking the box as though he were mi~ing 

a massive cocktail. Then he reached into the box with the flou-

rish of a magician about to produce a rabbit and pulled out a 

''Henry L. Scarfpe, 11 he intoned, whereupon a fellow trout 

fishennan I knew strode to the empty jury box and sat in the far 

seat of the back row as I scribbled his name on my pad, adding 

110K 11 • 

1~fillicent Olson, 11 Clovis next called, and a motherly-looking 

housewife of pleasant mien (Parnell and I had cased the entire 

~ earlier) arose and came forward and quietly took her seat 

beside the first juror as I put a question mark after her name. 

This I did not because we knew anything bad about the poor 

t>'-'~ 
woman bu). because we didn't know anything at all. Parnell had a 

theory that it was precisely the people who lead conventional and 

uneventful lives who made the most unpredictable jurors-and the 

common housewife headed his list. 
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"Who knows what dark fantasies lurk in the secret recesses 

of her heart?" he had declaioed, pointing in the air. "Take a 

notorious gambler or lush or whore, even take a Sunday-school 

teacher or rabid refonner-there's something -t/ef.4fl(predictable 

about their responses to a given trial situation. But an anony-

mous enigmatic housewife?" IIe sl:oo. his head. ''ivho can tell what 

~ 
wild notions and A rebellions churn in her ample bosom?" 

At the same time we were agreed, housewives or no, that on 

this jury we wanted all the women jurors we could get. Again 

Parnell had put it pungently. ''Kirk's shy handsomeness will arouse 

the latent motherhood lurking in every dame," he declared, "while 

at the same time none will forget that the glamorous Connie was 

not only two-timing her husband, mind, but had attracted and 

seduced a younger man to boot. They'll hate and envy her for it. 11 

"Seduced?" I'd asked, puzzled. 

"Of course seduced. The women'll know that for one man who 

ever seduces a woman there are hundred cases where the seducing is 

done by the dame. 11 

"Hm, 11 I'd said, thinking of Haicta. 
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"So cling to any 
~ 

and all~ dames who possess even a pulse. 

Remember, Paul, women are always harder on their own kind." 

"John Overturf," Clovis called, and agai~e;:;;:;:::;, /,v 

juror won our private OK. When Clovis crune to Juror number seven 
I 

I looked over at Parnell and smiled. Before court the old boy had 

~1u&J,)Jiy 
bet me five dollars that juror number seven-who would occupy the 

! 
first seat on the very front row-would be a handsome young woman 

of a kind "that would mruce a dog break his chain, as Hugh says. 11 

"But how can you be so sure?n I had scoffed. "The whole 

thing is pure chance-it'd be like taking candy from a baby." 

nn ./;JI 
''Except you'ifi the baby, 11 he had smugly said. ''Is it a bet 

~ 
or are you going chicken?" 

"Of course," I had said. ~ 

11Doris Flanders," Clovis called out, and a 1lsome young , 11 

_ -
0 Ivie ckt,.:,, ~>t, ~ ~ ~ 1

~tfla~F7v...f.w fa:t'.Jj ~ ~ "i.-
divorcee in a startling mini-skir7' uncoiled herself from a back 'it 

ti~ ~ ' 
bench 'ft, ~ ft suddenly hushed courtroom,( glided for,,rard with~ 

, ;)~ 

1ita!t sort of/\undulant pelvic thrust that fashion models once 

affected-before. slaves of fashion to the end, they had turned 
,.J 

into starved and flat-assed boys--and demurely took her seat and 
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crossed her legs, all under the avid beady eye of paternal old 

Clovis. ,µ.,~~ 
Even Judge Haitland blinked a little as I sighed and wrote 

f\ 
atter her name 'Wowie!" If the divorced Mr. Flanders had lost 

himself an exotic d.l.sh, his fonner wi!e had just lost me five 

bucks. I looked over at a grinning Parnell and shrugged; the old 

boy and his theories were sending me to the poorhouse •.. 

''L. P. Barrett, 11 Clovis called, then "Grace Taylor" and 

ii 
"Donald Anderson" and Hary Clancey", and this went on until twelve 

prospective jurors-seven men and iive women-filled the jury box 

and sat looldng up expectantly at the Judge. 

Judge Haitland picked a paper off the bench. "The People 

charged in their information that the defendant Randall Kirk, on 

the 16th ctay of June, last, and I quote, at the Township of Chip-

pewa in the Cotmty of Iron Cliffs and State of Michigan, fe.loni-

ously, wilfully and of his malice aforethought, did kill and 

murder one Constance Farrow Spurrier.' " .lV 
(Y\1\1~ 

The Judge dropped the in!onnatio\\"ike a falling leaf and 

faced the jury. "That, ladies and gentlemen, charges first degree 
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murder and to that charge the defendant has pleaded not guilty. 

Now before we proceed further I want to inquire oriefly about 

your general qualifications to sit here as jurors. Please raise 

)) 
your hand should any of you no~ } ialify. Do you understand? 

f'f(l)u 1.fflWV!.t'., 
There was a rumble o1 assent irom the jury. 

The Judge then briefly explained. the doctrine of presumption 

of innocence and reasonable doubt and asked the jurors if they 

understood and would apply these ooctrines '1:t>~f1.w::f:~ 
" 

throughout the trial. All professed to understand and assented 

and he next passed to statutory qualirications. 

"First of all, are all of you citizens? ais e your hand.s if 

you are not." Again the muttereo. rumble, like the ragged respon-

ses of a sleepy church congregation, and no hands were raised. 

~ 
Tne/\reporter, his back to the jury, glanced questioningly up at 

the Judge, who nodded an all clear. 

Tne Judge then went on Tvith the other routine questions: were 

any of tnem dear', il.L or over seventy; did they al.L speak and under-

stand .!mglish; nao. any served on a circuit court jury wit1in the 

year; were any of them puolic employees or law-enforcement officers; 
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aid any ••. All passea with £.tying colors. 

''I shall now examine for cause," the Judge said. "The 

prosecuting attorney, Eugene Canda, sits alone at the counsel 

table nearer you. Now I suppose some of you know him, do you 

not?" About half the jurors raised their hands. "And do any 

of you know him intimately?" None responded. "Or have any pend-

ing business with him?" Again none. "Or know of any reason or 

circumstance in your acquaintance that would in any manner embar-

rass or hamper you in deciding this case freely on the law and 

evidence presented here?" Again a stolid silence. 

It "as now my t.1'!1::.-~=e~ s /\ . 
~~ 

allowed 

they knew me, which gave me 
~ {\. 

a pang over the passage of time and 
t1A, 

the fickleness of the public toward its devoted fonner servants. 

"Do either of you know him intimately?" the Judge continued, 

and the prospective juryman Scarffe allowed he had encountered me 

(J1JlrYO 
occasionally on his favorite trout streanis. 

" "Would your acquaintance with him affect your verdict?" the 

Judge persisted. 

"I'd try not to hold it against him" the fisherman juror said, 
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and the courtroom tittered and His Honor frowned, and I hung my 

head, reprieved. 

"Now take the defendant, Randall Kirk, sitting on Hr. Biegler's 

left," the Judge continued, and I could feel my client stiffen and 

~w-~' 
sit erect. "Do any of you know him?" 

" The jurors sat staring impassively at nandall Kirk-who stared 

ahead-stolid as an array of native Budd.has, and I could all but 

hear them asking themselves, So~ is that handsome summer visitor 

who choked that glamorous Connie Spurrier? None appeared to know him. 

"Were any of you acquainted with the deceased?" the Judge con-

tinued. None ~t~ 

''Now I'll ask all of you jurors if any of you have talked or 

read about this case?" 

All raised their hands; any who hadn't would have confessed 

~~ perJury, deafness, illiteracy, or failure to pay their newspaper 

" 
boys. 

''Have any of you fonned any impression or opinion as to the 

guilt or innocence of the accused? Simply answer yes or no or 

raise your hands." 
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This was the one prickly question that so often got pro-

~ffl/ 
spective jurors inutisa,Hl~o the showers, but these prospective 

~ 
jurors glancedl\at each other like visitors uncertain of the 

ritual in a strange church; since their neighbors had not said , 

(jf,M,G~ 
yes or raised their hands none did, and so all survived the test 

I\. 

in a mumbled chorus of noes . 

The Judge then asked 
~I 

f\ final clean-up questiojabout 

1t 
of innocence and reasonable doubt and~ ability 

" 
stick to the law and evidence, which all .~· ~ti!!:t passed, where-

upon the Judge sighed and looked down at Eugene Canda, 11For cause, 

gentlemen," he said. "You first, Hr. Prosecutor. " 

"One moment, Your Honor," the DA said, consulting his notes, 

and I touched the sleeve of my client and whispered. 

look?" and he shrugged fatalistically, and then 

"How do they 

~~~ 
at my 

~-.; 
~notes . Both sides had a certain number of peremptory challenges, 

kr~v 
that is, they could ii~ a juror without any cause, and while 

A 
I had some reservations about some of those sitting, I had even 

~1tJ~f&y/ 
more about not yet called. 

I' 



"The People pass," Eugene questions for 

cause." 

''Up to you, Hr. Biegler," the Judge said. 

{(I J ~~ ,v JiJ,fY /i,1,Ut,/N /t: ul IUfl·u'/. 

/. "The defense passes, 11 I Mesa and said. , ,. 

• iJJ11~' 
"Peremptory challenges," the Judge saidt- "Back to you Hr. 

Prosecutor." 

~~4/w~~nr;fhu!, 
t ~~e .. l~ sat looking up at the skylight 

f\ ~ ft« to ,/UtJ, pj,r. 
then glanced at me and

1
a:rs~. "Your Honor," he 

K . 
said, "the People 

for a spell and 

are satisfied." 

''Up to you, Hr. Biegler," the Judge said, and it was my turn 

to study the skylight to invoke divine inspiration and to reflect 

C}V,li N 
on how chancy this whole(\,jury-selection 

at the mini-skirted juror and it seemed 

business was. ; ;;;;;;/ 7/uJ 

she smiled, and if the 

length of Cleopatra's nose could once have swayed empires, why not 

tk~ 
theA'lona Lisa smile of a comely divorcee? ••• 

)) 
"Your Honor," I said, "the defense is satisfied with the jury. 

A tri.racle had happened; Gene Canda and I had selected a murder 

jury in slightly over an hour; we had frequently wrangled far long-

~ 
er in K · 3 33 • 1 minor cases. 

J 

"SWear the jury," the Judge said to 
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Clovis . 

Clovis arose and achninistered the final oath to the standing 

jurors, although it seemed from my angle of vision that he was 

mainly addressing the mini- skirted one . 

"You do solemnly S\fear," he sang with evangelical fervor, 

ltvw fi-f,t,1~~ '1/l'lM• ,()tt,(J,~i 

, "that you shall well and truly try, and true deliverance make, 
I 

between the People of this state and the prisoner at the bar, 

whon you shall have in charge, according to the evidence and laws 

of this state, so help you God . " 

Few coronations, I reflected, could have more tightly glued 

a monarch to his throne . The Judge addressed the balance of the 

waiting jurors sitting in the back court . "You will be excused 

from further attendance until next ft:. .. "::!'at nine. If we need 

. v~t 
you sooner or should there be further delay you will~be notified. " 

He looked out at the clocr . 1 le '11 tal·e a fifteen- uinute recess . " 

,1~~ 

''J.e.vely crowd of fugitives from the county's hair dryers," 

" I said to Parnell when we were alone together back in the defense 

la'..ryer's conference room. 
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''Yes, I'd love to~ the popcorn •••-•• concession/," 
t\ 

Parnell said. "How does our jury look?" 

"Who knows?" I said, shrugging. "Or have you forgotten 

your recent oration on the enigma of the housewife? Tell me," 

I went on, absently paying him the jury bet I ha? just lost, "how 

~~t 
does Clovis ~anage to draw these dream baoes ~ as number seven 

~~ 
And how could you 

~ 
tell?" 

~ 
"Hell, Paul, I've observed the phenomenon for years. y 

{fW ilu .,~,ni I 

theory is that he cases all the comely babes beforehand and simply 

never puts their~:' the box. /hen he ~eaches number seven 

juror he merely pal.IIlS the slip of his queen for the day and al-

ready has it in his hand when he reaches in J.liJ;;i;~.L ~ ,l 

"But that's outrageous and unbelieveable.~/1 ~­

"Oh, I don't know, Polly. I remember back in my drinkin' 

days," he ran on, his little\ faded eyes growing misty with recol-

lection, "when I had an ogress of a landlady who was always buggin' 

me for back rent. One morning the old dragon vaylaid me in the 

hall and demanded either her money or my key. So I shook my finger 

under her nose and I says"-whereupon he shook his finger under EX 
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nose--" 'Madrun', says I, 'on the first of each nonth I piles all 

me bills in me hat and shal·es it and picks out one lucky bill an' 

~;~ 
pays a little on it . {ow if you don't quit 

month I won't even put your~ tne hat , 
A 

houndin' me net 
~ 

.'ow scat!' 11 

"Pardner," I said, ".ou're pullin0 my leg . The first time I 

heard that old joke I fell out of my crib laughing . " 

:rBut it actually happened, Paul," he protested. 111 swear I 

didn't make it up, it--it 's as true as I'm settin' here. 11 

"But you're standing up . 11 

The old boy looked do m at himself with eyes full of vonder . 

11 o I am, lad, 'tis a true fact-I run star din' up ... L'ut that's 

still got nothin' to do with Clovis and his beauty queens on the 

jury. See, I've just won five bucks to prove it," and he waved 

the money in my face . 

'IJ3ut supposing Gene or I had booted her off the jury? In 

fact I almost did so in order to keep my mind on my work. It's 

lw✓1d 
~ enough to defend a murder case without doing it to a 

(\. 

pair of di11pled knees . Suppose we had cused her?" 
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11Clovis'd have a runner-up all waitin' an' ready. Hany 's 

the time I've seen it. By the way, Jason 'purrier's back. I 

saw him wearin' smoked glasses sitting back amongst the hair-

dryer gals. 11 

The Sheriff put his head in our door. 11 ri.Iae, boys, back 

to the salt nines, 
btw-t>~ 

anchors ~y and all that crapola. 11 

t1 

-19-



Chapter 29 

Eugene Canda's opening statement to the jury fas a model of 

~ 
relevance f\concision. "The People will show," he briskly declared, 

"that sometime during the early morning hours of Saturday, June 

16th, last, Constance Spurrier met her death by strangulation; 

that at the time she was alone in her bedroom with the o.efendant, 

Randall Kirk; and that the defendant killed her. We further ex-

pect to prove and show beyond a reasonable doubt(_that the killing 

was premeditated and the result of malice aforethought, as the 

and gentlemen of the jury, we expect to prove and will prove that 

the defendant, landa.11 Kirk, was guilty of the crime of first-

degree murder. I thank you," he concluded., retiring to his table. 

Judge Maitland looked down at me. "Mr. Biegler," he said, 

"do you wish to make your statement at this time?" 

"If it please Your Honor, 11 I said, "the d.efense 

would like to reserve its statement until later." 

"Very well," he said, looking at Gene Canda. "Call your first 

witness. 11 
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"The People will call Dr. Homer Pomper," the DA announced, 

and the bespectaclea Dr. Pomper, a pathologist at one of the 

local hospitals, arose from the body of the court and came for-

ward and was sworn within an incn of his life by Clovis the 

Oatn-giver. 

''Your name please?" Eugene Canda askect. 

"Homer Pomper," the witness replied. 

"What is your business or profession?" 

•~iedical ctoctor. 11 

"Do you have any medical speciality, Doctor?" 

"Pathology." 

"And what does that mean?" 

"Hm ..• Volumes are writ-cen on that subject, young man, but in 

WL✓ 
a nutshell the ~might define pathology as the study and science 

of tne causes ana nature ot human ctisease and ctisability and of 

abnonnal or morbia bodily conditions. 11 

"Are you associatea witn any nospital?" 

"St. Francis Hospital, this ci-cy. 11 
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"How long nave you practiced medicine, Doctor?" 

"Ah ••• Well now-thirty-one years." 

"Where did you obtain your medical education?" 

I arose swiftly. "The eminent qualifications of Doctor Pomper 

are admitted," I said, and Gene nodded gratefully-reciprocity had 

been observed, I thought, remembering our recent hearing involving 

Hugh Salter-and Doctor Pomper beamed as though I had/(~ con-

f1v ~ 
ferred an honorary degree. 

(\~ 
ilJRp:J.trying to get on with the trial and keep boredom 

I was not trying to butter him up but 

to a mini-

mum; there was quite enough of that in every trial without manu-

facturing it •.. Moreover everybody knew that Doc Pomper knew his 

stuff--I had used him often in my own past homicide prosecutions-

as they further knew he wouldn't lie to save his own grandmother. 

On with the butchery ••. 

After that Gene brought out that the doctor had perionned an 

autopsy on Connie Spurrier's body at his hospital -ri.thin hours of 

her death and that it was done at 
~~~~4~ 

the requestAand in the 

presence of two state police officers, who identified the body. 

"Will you please tell us your findings, Doctor?" Gene asked. 
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The doctor reached in a manila folder he was carrying and 

produced a sheaf of typewritten papers. "I have here my~= 
f\ 

report," he said. "It is quite long and I will sunnnarize it in 

~~ 
lay tenns if~agreeable ~ 

~ Gene Canda lookeA at me and I arose and said: 

is agreeable to such a summary if the People are." 

"The defense 

I had already 

wllA..-<. 

opy of the ¾W repor) ,~
1 

Hugh Salter 

"The People agree, 11 Gene Canda said. "Proceed with your 

summary, Doctor." 

"She was strangled," he said bluntly. 

"Go on,Doctor. 11 

The doctor then told of finding discolored bruises and con-

tusions on the outer neck which could only have been made by the 

hands of another person; that an interior examination of the bruised 

cartilege and tissue of the throat only served to confinn this 

visual diagnosis; and that in his opinion the strangulation could 

only have been caused by the hands of a strong and vigorous male ••• 

"State whether or not you could see the marks of the assail-
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ant's fingers on her throat?" Gene pressed on. 

"Plainly. " 

"From your examination could you tell whether the deceased 

appeared to have put up any resistance?" 

'~vell, it was rather hard to tell, but two of the nails on 

~-
the right hand of her otherwise :l!t:poeelMW!y groomed fingers were 

i1 
broken and-" 

"Go on, Doctor?" 

"And, while I did not see them in her hands, the state police 

told me they found her right hand clutching several human hairs." 

The disclosure was clearly objectionable, coming in this way 

from this ,6urce at least, and I half rose to make my objection 

but instead gradually settled back in my chair. vhi.le this revela-

tion was news to me, the fat was already in the fire, the jury 

wouldn't forget it, the state police could tell it later, anyway, 

and plainly the good doctor had clearl.w not meant to toss anyone a 

low blow ... 

Gene Canda looked back ruefully at me and I shrugged and 

nodded and he turned back to the witness. "Just what you saw and 
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observed yourself, Doctor, please," he said. ''Were you able to 

detennine the cause of death?rr 

"Sorry," the doctor said. "Yes, I was." 

"Could death have been caused by the things 

testified to? 11 

"It could.rr 

"In your opinion, Doctor, was death so caused:" 

"It was. In my opinion death was clearly caused by strangu-

lation at the hands 

After that the 

of a strong and detennined male." 

doctor's ~ eport-which had not men-
A 

tioned the human hairs-was identified, offered and with my assent 

swiftly received in evidence as People's Exhibit 1. 

"You may examine," Gene Canda said to me, retiring to his table. 

I arose and moved forward. As part of our strategy of exhibi-

ting total candor over the cause of death but questioning only 

Randall Kirk's legal responsibility for causing it I had not intended 

to ask Doctor Pomper any questions. But the inadvertent mention of 

the human hairs had changed all that. For one thing the jury would 

be dying to learn whose hairs they were, and for the defense to 
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appear, however righteously, to be blocking that information would 

only Crockerishly becloud our basic strategy. If candor was the 

order of the day perhaps now was the time to be candid ..• 

But first, while I was about it, I felt I had to clear up one 

other thing. In his direct examination Gene Canda had not touched 

on the possibility that Connie Spurrier might have recently engaged 

in sexual intercourse nor had the Doctor's report mentioned it. 

While it was now obvious to everyone in the room that Randall Kirk 

tnJ#(/IJ:I~/ 
and she must have been intimate, I felt I had to clarify the subject 

{\ 

so that there might not linger any residual inference that our client 

might forcibly have attacked her sexually, as the initial newspaper 

report had implied. 

"Doctor, did you make any exanination to determine whether the 

deceased had recently engaged in sexual intercourse?" I bluntly began. 

"I did," he answered. "That's routine procedure in cases of 

this nature, as you know. 11 

\) . 
"Yes, that's why I'm inquiring) ...0 ~ 

'-- "And the results?" 

''Negative." 
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"Heaning what, Doctor?" 

"There was no evidence of male spenn f;{A*-·.vhere one might 

expect to find it." 

"This would of course not preclude the possibility that there 

had been recent intercourse, would it?tt 

"It would not. 11 

"In any case you found no evidence that if there had been 

that the act 1as forcible or involuntary?" 

''None whatever. 11 

"And so she might recently have had intercourse?" 

"Yes, Paul-I mean Hr. Biegler-short of the presence of the 

physical evidence I've mentioned there is no way to tell whether 

a mature t1arried woman has recently engaged in intercourse. 11 He 

smiled faintly. 11\ ith proper precautions such a woman might ~ 

engage! a whole regiment without leaving a trace." 

This conjured up a startling picture, but I scarcely needed 

a regiment to maim my point. "But you found no evidence, Doctor, 

that if there had been recent intercourse it had for her part been 

involuntary or accomplished by force?" 



''None whatever. 11 

"And you looked for that, too, of course. 11 

11I did 

So now I at least knew that the more athletic aspects of 

Randy's and Connie's romance had been conducted with appropriate 

precautions and accessories, as it were, and I pondered my next 

question. 

11Doctor," I went on, "you do not personally know who strangled 

Mrs. Spurrier, do you?" 

"Well, no, 11 he answered, glancing swiftly beyond me at 

Randall Kirk. So far no good. 

"Or the state of mind he or she was in?" 

nwell, no-except that it was apparent that he clearly meant 

business." 

Get to the point, Biegler, I thought; this plain-spoken old 

boy will kill you with kindness. "Doctor," I went on, "in your 

direct testimony you mentioned some hairs recovered from the right 

hand of Hrs. Spurrier, did you not?" 

"Yes, I'm sorry-it just slipped out." 
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''Now, Doctor, 11 I pushed on, glancing at the jury which to a 

man was tensely leaning forward, 11to your knowledge were these 

human hairs?" 

"They were." 

"And have you learned and do you know," I said, going whole 

hog, "whose hairs they were?" 

111 do, sir. 11 

"Will you please tell the court and jury?" , 

~ 
Pointing: "They belonged to the defendant there, Randall 

/\ 
Kirk." 

Hy 111hat's all, 11 was lost in the series of hissing gasps from 

the crowded courtroom-like a string of railway cars suddenly being 

uncoupled--and Judge Hai tland frowned and fondled his gavel and 

looked down at ::Ugene Canda and said curtly: "Call your next. 11 

"The People will call Ingrid Berquist," he said. 
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Chapter 32 

Maida was by way of becoming habit fon!ling, and without the lure 

of fishing to console and distract mer. seemed 

seeing her day and night . The next day, 3unday, I slept till past 

noon, a rare indulgence for the constant angler, and that afternoon, 

in a spirit of small rebellion, I got out my stored fishing gear and 

again raced for Lake Superior, this time to have a try at surf-casting 

for the relatively new- new to Michigan, that is- coho salmon. 

All afternoon I prowled the lonely stretch of rocky sh<:>re, this 

one so remote that ~ the resourceful beer- can flingers hadn ' t yet 

found and deflowered it, brooding over my case and ducking rollers 

and hurling an ala.ruing assortment of eminently resistible flies at 

a riscless and unresponsive sea. As for my case, revelation eluded 

me as successfully as the salmon did; all I caught for my efforts was 

(p.,.JIIIA µ; 
a wet ass A as the saying goes, and hell from }1aida 

for being late . 

"We'll be holding up Amanda's dinner," she pouted when finally 

I had changed and stopped by to pick her up . "You know how it kills 

her when we're not on time . 11 
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11\lomcn! 11 I said scornfully. "You're all alike . It must be 

great to live in a snug little world that revolves only around 

your slightest whim. " 

"Hen! 11 :Maida mocked me . 11You ' re all alike . It must be 

great to live in a snug little world where one gallantly thinks 

ll 

of women only when he ' s tired, hungry or bl.ffrtli!:r amorous .a.4' a.,.,r,T 
"Get your things on, 11 I said. "Gotta save my arguments for~~ 

court . " 

Driving over to Doc's ifaida revealed that Jason Spurrier had 

phoned her twice that afternoon. 

111,vhat for, in heaven's naoe?" I asked. 

11For a dinner date tonight . He was quite insistent." 

''Dinner vhere? 11 

"At his caoin beautiful . I was half tempted to go . 11 

'Why ciidn' t you?" I inquired . "But of course, you couldn't 

resist the prospect of my channing company. " 

"Your charming company had no thing to cto with it, 11 .faida 

swiftly disabused me . "On several occasions lately old Doc has 

warned me never to go out alone vith that man under any circumstances . 11 
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"He did? But why?n 

"He wouldn't explain. Herely saia that with luck all would 

oe revealed soon. Maybe Jason regularly grinds up his girl 1riends 

and feeds 'em to the fish . 11 

"Hm, 11 I said, feeling aggrieved. "Even that s more than 

Doc's told me . I'm beginning to feel like an under-paid briefcase 

bearer in this go<1dam case . ny d Jason Spurrier call the second 

time?" 

"Trying to get me to change my mind . wen hinted in his 

oblique way he ha<1 a lavish gift for me . Ah me, all the boys 

covet 11aida when she can't go out and play. I finally told him 

I not only had. a dinner engagement but ad.ate later-and that was 

that." 

"Date later? With vhom? 11 

''My charming ooss-tllougn naturally I <lid.n't tell Jason. " 

"I'm afraid that's out tonight, Haida, 11 I saia. 11Doc phoned 

me just before I came for you and s;vants me to join !lira in making 

a final try at memory reca.i.l on Randall Kir.K late tonight . " 

1'\ lly .1ate? 11 
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111 a.unno, Maida, 11 I saia. glumly. "No body te.1ls me no thin' 

no more. Anyway, Doc wants to give it the final college try. 

You can stay nome and wash out your nylons ana maybe pray." ,~ 
11.Not on your .lite, Duster . !ill wait a-c Doc s with Parnell 

till you two get: througn. You certainly ctonit think I cou.1d pos-

siu.ly sleep till I now the result?" 

1~1aiaa," I saia, shaking my heau, "there ougn-c to oe a federa..1. 

law against o.ames .like you . Wel. , here we are, and Doc s waiting 

at cne aoor . nope i -c • s to ae.1i ver our drinks . 11 

No drinKs ruvaited us, alas; insteaa Doc reported an urgen-c 

phone call ior me iron the county jail. "Youire to go see . anaall 

KirK as soon as possiole, 11 he said. "They've called three times 

since I last talked with you an hour ago," he added . 

1r1fas it Kirk himself who called? 11 

•'No, Paul, some young jailer by the name of Kallio . Says he 

knows you . Asks that you phone him quick so he can maybe calm 

Kirk down. " 

11Will do, Doc . Can I use the phone in your den?" 

"f course, of course . " 
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The young night jailer Gary Kallio answered the phone . "Paul 

Biegler, Gary,u I said. "What ' s up with Kirk?" 

111 don't know, Lr . Biegler, but he ' s sure been in an awful 

sweat to see you ever since Jason Spurrier talked with him late 

this afternoon. 11 

"Jason Spurrier!" I demanded. "But Gary, don't you know we 

left strict orders that nobody was to visit 

"T";;::! him on the phone, I mean. 

l:et,ifthS t t hat that I know of. 11 

.. iandall rirk?" ~ 

Nobody left_ tf' orders 

The young man had a point there, I remembered. 1t,vhere did 

Spurrier phone fror.1?" I countered. 

"I dunno, somewhere from outside . Said it was ft emergency, 

so I called Kirk down to the phone-he took it in the conference 

room-and after that Kirk cane out and insistently asked me to phone 

you to cone 

now ~ d 
~ 

right down. In fact 

~~-~ 
the jail door here . 

I can hear him hollering for me ~ 

# 
}.ay have to lock him in his cell 

A 
like we do our owlier drunks . Jhat'll I tell him, .rr . Biegler?" 

"Tell him I'll be down right after I have dinner here at Doc 

Salter's . " 
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111light-o, Ir . B. 11 

"Thank you, Gary. " 

During a drinkless and restrained dinner I told Doc and the 

others of this latest development and then Maida again related 

Jason Spurrier's insistent efforts to date her that night . ''Looks 

like things are really cooking, Doc, 11 I said. "Haybe Kirk's re-

covered his memory. 1 

11 uite the contrary, I'd guess," Doc said grimly. 11Ilut I 

agree that things are cooking and maybe coming to a J I • t boil. 

Anyway I'll ride along with you when you go see irk just in case 

I'm needed. And I'll venture to predict, Paul, that old Doc vill 

be needed. 11 

11Is that a bet, Doc?" I inquired. 

"No, Paul--Parnell tells me you're too easy a pigeon to make 

any bets ,vi th. 11 

"Squealer, 11 I said to Parnell. 11So you went and told him 

about my sucker bet about lhistlcr's delinquent great-granddaughter 

being chosen as juror lTmnber Seven?" 

llThought it was an interesting example of the value of 
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observing little things, Paul," the old boy smugly said. "You've 

,iatched old Clovis do it far oftener than I--yet you've never 

noticed a thing. ,Janna make a b~rk wants to see y~d, 

"No thanks. I'll send the money to the Salvation AnnyA That 

M~~,r-iui~/ 
way I can feel charitable and virtuous as .._ hell ✓-

/\ 
to listen to you crow." 

Proud Amanda kept relentlessly plying us with food and it 

was past nine and already dark before we staggered away from the 

~ 
table and Doc and I hurried out to my car to drive to the jail. 

A 
"Can I be temporarily reprieved and allowed one question, 

Doc?" I said as we sped along, scattering the early fallen maple 

leaves. 

"Just one question, Paul," Doc said. 

"It is Jason Spurrier, isn't it?" I asked ambiguously because 

for the life of me I didn't quite know how else to put it. 

"I think so, Paul, 11 he answered soberly, "but we '11 know 

a lot more before the night's over-with luck, that is." 

And so we drove along silently through the autumn night, churn-

~f# 
ing and whirling the fleeing leaves, each lost in his troubled thoughts. 

f\ 
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"Doc," I said, as I parked between the jail and the court-

house, 11I suppose I'd better go see him first, don't you think?" ' • $,_ 
"Dy all means, Paul. After all it's you 

ALu~ r . 
he B'!;'k~~ to see /} h / 

{\ ~~, 

and 1ve'd better not risk upsetting him by me tagging along. /\I'll 

wait out here where I can breathe instead of in the ,ose oom. 11 

11 'Evening, Gary," l said to the young jailer. ''Everything 

under control?" 

"All OK. He finally quit hollering about an hour ago, .Ir. 

Biegler, so maybe he's fallen asleep. Never sav a guy that could 

sleep like him. Just like he's drugged. o you want to go right 

up?" 

"Please, Gary. 11 

The lights in the jail proper had already been d:uamed and I 

had to grope my way up the darkened jail steps among all the caged 

and snoring men. There was but one light burning on Kirk's level, 

away from his cell, and for a monent I thought his cell was empty 

until I made out his huddled form lying on his cot. 

"Kirk, 11 I whispered so as not to startle him. "It's me, Paul 

Biegler." There was no answer; the man was fast asleep. I started 
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shaking him and calling his name and it seemed all of five minutes 

before he rolled over and sleepily sat up, nibbing his eyes like 

the little boy in the old tire ads. I waited a few moments for 

him to get his bearings before I spoke. 11You sent for me, Kirk?" 

I finally said. ''What's the good word?" 

"Oh, it's you," he sai<jslowly standing up and rubbing his 

chin. "What I phoned you about," he bluntly began, "is I think 

I need another lawyer." 

"But you've already got two," I said, not immediately getting 

the drift. "Parnell and I are nicely on top of the case and I 

really don 1t think we need any help. ,1ight -- confuse things. 11 

"I don't mean that, 11 he said, speaking in a sort of listless 

monotone. "I think I ought to have a different lawyer to handle 

my case. 11 

"You mean, Kirk," I said slowly, "you're telling me I'm fired?" 

"That's right," he said,nodding brightly. "That's 

what I mean.n 

My first reaction was one of dismay and immense fatigue, and 

I groped and sat on the edge of his cot, my mind in a whirl. ''Let 
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me get this straight, Kirk , " I said wearil3' . "It ' s all a little 

swift, you know. You mean you've got yourself a ne I lawyer to 

tal;:c over your case tomorrow?" 

"I don't have one yet, ut I'll get o~e and if I can't I'll 

handle r.iy own case, 11 he said, ai , i J j . 110nc thing is plain-I no 

longer want you . " 

ttdhy? 11 I said, beginning to develop a slow burn. "I think 

I'ra entitled to know that . " 

lfin the first place I haven t liked your flirting with this 

stupid hypnotism stuff . 11 

"Go on. 11 

111-:oreover I greatly resent your bringing out in court this ~ 

week my apparent intimate relations with irs . purrier . n 

"Anything else, Kirk? Let's have the ,vhole lump . 11 

,r,vell, I've lost confidence in you, is all . Dut at least 

you've been well paid." 

"Anything else?" I said, standing up . 

''No, that's all . " He yamed and stretched and took a step 

toward the seatless toilet . ''Now if you '11 excuse me I 'll--11 
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I was at him before he could finish, pinning him savagely 

against the stone cell wall with a fury that scared even me. 

1'I'irk, n I shouted, almost sobbing with pent frustration and anger, 

"you're mad-utterly stark, raving mad! Do you know what you're 

saying, man? Do you have any slight idea what all of us have 

been doing for you? Do you realize there are probably no lawyers 

in Hichigan-hell, the whole goddam country-who could possibly 

step into your case now, cold, and know it as we do?" 

"You've been well paid," 11e repeated dully, passive in ny 

grasp. 

"You say that again and I'll pm1ch your godda.'11 patrician nose, 11 

I ranted on, shaking h:L,1 so that his head banged the wall. 't;Jhy 

you petulant idle son-of-a-bitch, you have no faint idea how 

we've slaved over your lousy case. I eat it, I sleep it, I drerua 

it I tell you-it haunts me 

when I 'n laying a dame-are 

when I shave, wli.,n I 'rn on the can, 
./'ftl,tffl/, .--

you listenin~ lal[!!'g A~, and 

dare talk to me about money. ':onev! Why you couldn't buy what 

even 

you 

we are trying to do :tor you for all the goddan dough on \ all Street. 
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!'irk, during your sheltered life did you ever hear of 
{\ 

anything called loyalty to one's profession, of simple pride 

of craftmanship, of the old- fashioned corny notion of a job 

well done? You- you can shove your goddam money up your ungrate-

ful ass! 11 

I paused, out of breath as much as anything, and for the 

first time noticed he vas sobbing, with deep, rhythmic, swift-

intaking sobs . 1he sound unaccountably cut me like a knife . 

"I'll go now," I said quie~ly, releasing 1;.im} and he lurched away 

N(V 

from the wall and subsided a erttt.1f)led heap, still sobbing, on 

" 
his cot . "Just on the off chance you're drunk or crazy I'll be 

on hand tomorrow to see this weird thing through, H I said. 

,,,J 
"Goodnight, goddamit . " 

" 
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Chapter 36 

"Proceed with your objection, l'r. Prosecutor, 11 Judge Hait-

t/rt, ~ fwwf ~J 
land said whenf{..c-e s, u:M -ewer, and Gene Canda, lugging a massive 

briefcase that seemed ff heavy as a plumber's kit, moved quickly 

up past the now empty jury box and stood just below the Judge's 

bench like a boxer awaiting the bell. Judge Haitland nodded. 

"Your Honor," Gene Canda began crisply, having evidently 

'th~tb/~ 
use~/t to gather his thoughts and reload his 

legal cannon, "the People urge that this whole line of testimony 

by the defendant Kirk is objectionable, inadmissible, and should 

aJk 
be stricken. We do so for several reasons, one, because that 

testimony appears plainly to have been elicited under hypnosis-

~" '.J;Wf 
thus~making it inadmissible--and, two, because it now further 

appears, so far as I can follow the defendant's weird story, 

that he is now seeking to defend this murder charge on the grounds 

of his alleged insane delusion. 11 

He stepped back and then went on, tersely ticking off his 

eyJft-~~ 
points like a 

K 
I II • ■8 college debater. "This latter he may 

not do for at least two reasons: one, he failed to file and serve 

-1-



✓ 

the advance notice of the defense of insanity as required by law, 

and two, even if he had done so, and actually vere deluded, as a 

matter of law he had no right to kill this mysterious madoan he 

speaks of even if his delusions were true . This fantastic goblin 

of his imagination had done nothing, according to Kirk's own story, 

to warrant being killed by Kirk . In the first place the defendant 

could not justifiably kill this person to protect 1rs . Spurrier 

because, one, it does not appear she was being threatened and, 

two, even if she vere being threatened she did not stand in the 

requiste relationship to irk, either by blood or arriage, to 
~ 

warrant his intervention on her behalf. Moreover, one may not 

h~ h-
~1' 

yet kill anot er int 1.s country because he valks with a crouch 

/\ 
and looks fierce . " 

Gene Canda, T aw, .,, . ouring it on, and he next cited the 

fV-VVU~ t RA 
same ~ sou ce or tri.s pri....itive rule that Parnell had un-

~ 
veiled at Doc's house that distant Saturday night, naoely, that 

an insanely deluded defendant must at lis peril remain suffi-

ciently canny to pick out a delusion that, if the delusion vere 

f; 

true, constitute$ a le~al defense for his behavior. ext he cited 
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a number of cases showing that this ias the rule followed in 

Michigan besides citing and quoting a series of irrefutable 
) 

Michigan authorities requiring advance notice of the defense of 

insanity, including that of insane delusion. 

II for my first point, 11 he pressed on, "namely, the inad-

m:issibility of testimony induced under hypnosis, I should like 

to read the court a fei excerpts from volume 40 of Lawyers' eports/1 

Annotate , 11 ihereupon he dove into hi voluminous briefcase with 

the zeal of a door-to-door sales an diving for an alluring sample 

and produced the same leather-bound volume Parnell had unearthed 

the day he'd found our decisiv California Cornell case. 

I e then proceeded to read a series of damning q otations from 

it to the effect that no testimony resulting from the use of hyp-

nosis was ever admissible in a court of law, ihile back at my 

table I scribble away furiously, suddenly aware that our present 

clash might~!' crucial to o r case than even our final jury 

argument S 1 

' ,oreover, 11 he relentlessly pushed on, "neither the recent 

ruling of the California court in the -.. rnell case nor Your lonor's 
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even more recent ruling here pennitting hypnotic recall on Kirk 

passed on the admissibility of any evidence that might be obtained 

by such recall. In fact the California court explici ty disavo ved 

that it was passing on that question and plainly hinted that any 

results might be limited to esta lishing defenses not rcq·iiring 

/ih~) 
the giving of recalled testir ... ony by -che de.fendantA sucl: as alibi . " 

I 

in his magic brie ·case. 

✓ 

Again he reached 

/ ground of objection," ho continuef I listened with growing con-

1~ le have a third 

cern, "namely, that some of the most eminent students of modern 

hypnosis/ r'latly declare hat hypnosis may~ be successfully 

used to induce another to commit crime," and he then read soiote 

:impressive statements to that effect from rne and Erickson and 

other modern researchers in hypnosis . 

Gene Canda briefly consulted his notes and again bored in. 

"Lastly, and perhaps our r,1ost serious and basic objection, is that 

even conceding for the sake of argunent that the defenda..'lt "irk }:@§_ 

hypnotized and while under hypnosis}:@§_ persuaded by another to do 

what he did, this still is not a defense to this charge and such 

testimony must still remain :irrelevant and inadmissible in this case 
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fo, 1/d ~ 
down to one of unconsciousness ~Athat his defense boils and / / 

that defense has never been recognized in Lichigan . " He then I( 
renewed his objection, snapped shut his briefcase, and briskly 

retired to his table, -1here he sat tlld•silll•••s••.• mopping his brow. 

I drew in my breath sharply. It had been an impressive per-

fonnance and also a puzzling one . For one thing, how could Gene 

Canda have possibly known about and been so obviously prepared to 

argue 1hether hypnosis could ever be used to induce crine 1hen 

~, 
that possi ility had ~ become kno m to !:!!:_ only the night before? 

Judge J.aitland sat blinking thoughtfully as he noddvd dO\m at me 

and quietly said ''}-lr . iegler . " 

I arose and moved forward, grimly reflecting that our whole 

case might now be riding on the Judge's ruling and that Gene Canda's 

apparently routine objection had in effect squarely challenged the 

validity of our entire concept of unconsciousness as a possible 

defense in our case . fist#, i3eeglah, I thought, this 
~) 

time you 
)A 

really better be goodlJ ... 
nyour Honor, 11 I began, my voice grmm nasal and strident with 
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If mounting tension and concern, "while I found my brother Canda's 

argument mighty impressive, perhaps predictably f/ for one in my 

position I did not find it without / flaw . Take his argument 

against the admissibility of testimony received under hypnosis . 

We concede that if you are prepared to plant your present ruling 

on the state of the law back in 1898--the date of the venerable L 

annotation from ,hich he hasf loquently read--then his objection 

should probably be sustained. For we freely concede that hypnosis 

was firmly in the legal doghouse back in those days and that no 

decided case or rule of those days of which ve are aware 1iould then 

have likely admitted the testimony we now seek to get in . 11 

I paused, fighting to odulate my voice, and then pointed out 

that this old annotation consisted largely of quotations from medi-

cal and other non-legal sources , a smattering of dicta from judges 

and lawyers, and referred decisions from courts 

of last resort . "lloth were from California," I pushed on, "and 

neither goes quite as far as my brother would have them go. In 

fact, one of them, the Ebanks case, simply decided that a hypnotist 

could not get on the stand and blandly express an opinion on the 
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Jia'1'1'7 

defendant's innocence merely from talid:Bg with the hypnotized 
A 

accused. That would be the same as though I'd dared call Dr . 

Salter here today to so testify following his conversation last 

night with Kirk . I do not quarrel with that decision, and act-

ually it does not so much involve hypnosis as the application of 

~Ira~ 
sound{lles against the admission of~ay testimony, as the 

dissent there plainly shows . So much for Ebanks and old L, . " 

I glanced over at a tense and white-faced Parnell, who 

nodded grimly. 113ut whatever the state of the law regarding 

hypnosis may have been in California bac-: in 1898, 11 I continued, 

11we now know from the recent California Cornell case., followed 

even more recently by this court here., that the legal attitude 

toward hypnosis has vastly changed. For this court now to lean 

on two old cases not really in point and on an old annotation full 

of medical fulminations agai.i1st hypnosis and assorted windy rhet-

oric would be like a fanner depending on the weather report in an 

wJJ-w 
1898 alnanac to tell hi.r.1. ,,m0;\;M \(;: 1,e should mow this summer's hay. 11 

~ 
I paused., thinking this was pretty nifty going; at least two of 
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our absent jurors were&e! who might fo:i,ly get 

(\ " the word ... 

I looked up at the skylight . "As if all this were not enough, 

ve additionally no , have the pres tiginous Model Penal Code which 

today explicitly makes those crimes committed under hypnosis a 

specific defense under the general defense of unconsciousnes:,or 

lack of voluntariness, as so e prefer to put it . othing is there 

said about limiting that defense to alibi." I held out both hands . 

"Why, ,hy, why? hy should the earnest and careful framers of 

that Code do such a vain and idle thing as to provide the d~ 

of hypnosis if they further intended to seal the lips of thel 1ypno­

tized victim so that he could not tell the court and jury hat had 

happened to hin1? Who else could possibly show the hypnosis if he 

can't? The implicated crime-inducing hypnotist? To ask such a 

question is to ans ,er it . n 

Again I glanced at my notes . 11Connsel also contends that we 

are now claiming insane delusion, ,hich we may not ({/ show because 

we failed timely to file an advance notice of insanit_y. ot so. 

JJ;tll 
e made and are aking no claim of insa.nity or insane delusi for 

two reasons , first, because Kirk manifestly ,as not and is not ~ 
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insane, ana second, because any horrirying illusions or halluci-

nations or oe.J..usions or suot.Le mixtures of these he may have 

suffered came not as the result of nis insanii:y but rrom the 

dark schemes and machinations of a so-far unidentified thira 

person." I resisted an impulse to turn aroun an search out 

Jason Spurrier. "I suggest," I conc.J..ude wi'th purposeful anbiguity, 

11tha-c if there is any ~~his case it might possit:Jly 

reside e.J..sewhere than in ·ir,<. 11 

{\ 

I rei:urnect to har.J:i.er away at adraissibility, pointin
0 

out 

that whi..1.e it was true that neither the Cali ornia court in Cor-

nell nor Judge aitland nore recently in our case ha expressly 

rulea on the admissioility o nypnotica.Lly recalled testimony--

since in neit er case was~ issue before it-implicit in both 

decisions was the inescapa le assumption that if the hypnotist was 

successfu.1 the defendant could te..1..1 what it: was lle recalled. "If 

this were no-c so," I pusheo on, "why should eicher court p nnit 

the mockery oI attei.lpcing such recal.1 in the first place? Simp.1y 

~rt~ 
to to1 ent t e reco.1iec-cing ae·endanc? If so, ouldn't it be 

better to leave tue poor aevii as ne was in the first p.1ace?" 
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I glanced around at Gene Canda. "Hy brother implies that 

the results of hypnotic recall must be limited to establishing 

alibi. vhy? hy is such recall to be trusted to establish one 

defense and not all others? And since irk has been planted at 
I 

(X4,da, ~) 
the scene here ith everything but photographs including now 

his own admission, doesn't this sort of argument smack of glib 

expediency?" I then pointed out that ' irk's very silence to the 

police lent a sort of mute but eloquent truth to his claim of 

forgetfulness. 1tfuy, if he had actually rei. mnbered would he 

~ 
not have told the police and his lawyer from the start that he 

A 
had killed this ililaginary madman to defend himself or Connie?" 

I next pointed out that the People themselves had first injected 

the issue of forgetfulness and recall in this case. "This they 

did by putting into evidence Kirk's police stat ent in hich he 

clearly claims he remembered nothing. They started it; rn didn't. 

All ,e no, ask is a chance to amplify and explain his e. 
/\ 

statement." 

I moved closer to the Judge and lowered my voice. II for 

counsel's contention the many eminent students of hypnosis do not 
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agree that it can~ be used to induce crime, I do not dispute 

that disagreement any more than I dispute that there are many 

earnest and distinguished students of fornication who insist that 

no woman may ever truly be raped. 

wu)oi 
atl 

Yet we know 
~ 

there is rape. - In 

fact r--.w..1.~ augment my brother's list of agnostics and dissenters 
~ 

in the realm of hypnosis to include our own Dr. Hugh Salter--who 

~ 
skeptics until this case ca.11e along. 11 

(\ 

I doggedly pushed on. "My resourceful brother Canda seeks 

to have it both ways. While he apparently will not say or believe 

anything good about hypnosis, either in or out of court, he ,rill 

gingerly go 
~~ 

slurrnning far enough to approve and cite those students 
~ 

of the art who might help his case--namely, those who claim hypno-

sis may never be used to induce crime. I could cite an equal or 

larger number of equally earnest students who believe it~ be 

so used, and it is tempting to do so but I shall not. I shall not 

because, for one thing, all of these experiments, pro and con, were 

perfonned in the laboratory or clinic by dedicated scientific 

~u~~ 
experir,1enters who were b~ t,~tQ.iS:i i men of ethics and impeccable 

' 
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)1,ll/1/rr,/ 

rectitude, men who wouldn't deliberately/\~ a fly." 

I walked back to my table and gulped a glass of tepid water 

and again faced the Judge. "Today we are not in a cloistered 

laboratory counting noses among genteel experimenters but in a 

court of law confronting a charge of murder. Today the gut issue 

before us is not whether a violent anti~- homicide 

might have been connnitted--that one wasAis all too tragically 

apparent--but whether that accomplished act was a voluntary and 

conscious one, and therefore murder, 

oiI> 

w,(vV 
or/\an ~nvoluntary and uncon-

scious ~ and therefore excusable." 

"" I then pointed out that unconsciousness or lack of voluntary 

capacity had long been a respected defense in many of our sister 

states, both by statute and court decision, and moreover had 

~~ 
lately been incorporated into theA Iodel Penal Code, expressly 

adding hypnosis. "But all this has been covered in our brief and 

I shall not again belabor it here. Nor shall I repeat my argument 

there that it is not true that Michigan has never entertained the 

defense of unconsciousness because, as I there maintain, every 

insanity defense itself is in the last analysis but another 
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example of the larger basicAdefense of unconsciousness." 

I again glanced back at Gene Canda. ''Yet despite all this 

my brother still asks this court to view hypnosis in the light of 

primitive legal concepts current in the last century and also to 

reject the defense of unconsciousness in Michigan because it never 

J{ifJ{pi happened here." I paused and plunged the needle. "In fact 

I am surprised he hasn't dredged up those old Colonial authorities 

✓ which .:w.eAcountenanced the torture and drowning of nonconforming 

females as witches." I paused and all but vrapped the courtroom 

flag around me. "The glory of our law is that it is not static 

but responds to th~ needs and insights of our time. Yet my brother ~ 

~ 
asks Your lonor to retreat with him to the era of Mc'inley. 11 

The courtroom tittered and His Honor fro,-med as I pushed on. 

"I further believe that in his zeal my brother has confused the 

admissibility of evidence with ihat I might call the law of our 

case, that is, what the jurors are entitled to hear with what the 

~ 
judge y later tell them they may or may not ultimately consider. 

~ 

I speak now of the inherent right of every criminal defendant to 

be sworn and take the stand and tell his story. That his story 
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may be preposterous and unlikely, ~{ejectcd by the judge, scorned 
I 

by the jury, doubted by his own lawyer, perhaps even privately 

by the defendant himself. does not lessen his right to tell it . " 
/ 

Again I glanced at my notes as the Judge fidgeted restlessly 

and stared pointedly out at the clock . ''Let me give some crude 

~ 
examples . 

, tf 
Suppose l irk this :nornin6 J · ~ testified that a little 

bird told lri.m to go kill Connie Spurrier? Or that a mysterious 

i;v~) 

stranger got lll;1' drur/ or drugg~d~ and. tol~ hiri1 t~ do so? 

~~,v ~ /.w.,e-ulJ r/~//111((,~ ~ ~~ , ;> 
~ That his actual story happened to involve hypnosis cannot change 

• ~ ~ 
that right . Had he told the identical story he has told hereAand . 
omitted only any mention of hypnosis would anyone doubt his right 

to tell it? Put anotlc- wa·, ad he recovered his memory by 

~'1r cYv ~µI' ~ 
psychiatry or tl e ::i.atural passage of t:L e, would ? r . Canda have 

objected here ana thus st:t:J!llbil ;,J~ internri.nablc tirade? 
A 

.o , I an afraid my brother in his zeal has confused admissibility 

of the results of recalled memories with the means used to recall 

them." 

I mopped my face . "Please bear vith me, Your honor, just a 

little longer," I munnured as I sighed and reached in my inner 
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breast pocket for a paper . ''Let me conclude by reading a signifi-

cant excerpt from the drafters' explanatory corranents on that part 

of the Model Penal Code making hypnosis a defense to crime . 'The 

view- that the hypnotized subject will not follo,v suggestions that 

are repugnant to h:i.m'--and here it cites erninent authority--'does 

not suffice, in our view, to varrant treating his conduct as volun-

tary; his dependency and helplessness are too pronounced'-and here 

$:11 
again it cites further eminent authority. " 

I lowered the paper and held out both hands toward the Judge, 

11Here there is no talk of alibi, of inadmissibility, or of cautious 

rules of evidence, but instead plain talk about a man who may have 

been used by another . " I dropped my hands . "The crux of our situ-

ation then, Your Honor, is not how many or for what reasons shel-

tered students of psychology and related disciplines may disagree 

ainong themselves on the subject of the possible misuse of hypnosis, 

but that gifted and dedicated students of the la:v have now made 

Hy client and I de .c ~ l.ope you vill follow that choice . 11 
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As I turned away and sat down I saw that an alert and atten­

tive Jason Spurrier was backr- in the front row. The large 

' 
room had grown hushed as a tol'lb . Judge i1aitland seemed to have 

turned gray with the gravity of the decision we had piled on hir.1 . 

He took a sip of water and my heart went out to him as I saw his 

hand tremble as he put the glass down. Wasn't this almost too 

much to load on the shoulders of this brave arthritic old man? He 

looked out at the clock as though to time his ruling and raggedly 

cleared his throat . 

"The People's objection is overruled and the testimony will 

stand," he said in a finn resonant voice . "Prepare to proceed 

with your exar,1ination of the defendant, Mr . Biegler, after the 

~~ 
bailiff brings back the jury. " I closed my eyes ,\and then opened 

them and wigwagged the Sheriff to bring me some more of his 

apparently inexhaustible supply of two-day-old water . 
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