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Chapter 8 

As I sat brooding of a unday afternoon on my high river 

.~tW 
bank trout rose in the pool below and I watched wi:tb:::CIDt 

I\ 
~ an ott r the yst rious outfolding ring, but I could 

not mov , being at the moment in the grip of insanit7-legal 

insanity, that is. Could we poaaibly defend Randall Kirk-I 

ept turning over in my mind-und r the spacious /ft4,-~ 
umbr lla of legal insanity? 

in our society had for centuries en bottomed on the notion-­

at least /14/lt/l~ua lll its inspiration and ratioaal.e-

that a sapient human being, exercising fr moral choic , chose 

consciously to do wrong rather than right. d if Randall irk 

had no recoil ction of killing Conni Spurri r did not his 

situation contain at lout one of tho crucial 1 nta in a. 

successful pl a of insanity, ly, a lack of conscious wrong-

doing? aan't ther anething inherently addl d and unbalanced 

about a man who could calmly snuff out the lif of a vo:nan he 

said ho adored? 
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I knew that while inaanity waa one of th chanciest and 

prickliest defena a in the whole broad araenal of c~imina] 

defona , that at least when it worked it possessed the no.rmous 

utility of being one of th t effective of alls it was a total 

defense. In this it was akin to the claim ot aelf-clef nae in 

the realm of homicide; the two differ din that self-def nae 

claimed justification, insanity excus J in the f o er the defend­

ant into court saying in ff ct, "Yes, I kill d the d ceased 

but I had to in order to save my own life" while in the other he 

said, "I may have killed him, granted, but I didn't know wh t I 

was up to or that it wu wrong, so pl aae kindl)" excuae " • 

Put another wa)", ev ry puniababl crilno r quired two tbi ngs, 

a criroioaJ act done with criminal intent; if oith r ingredi nt 

was lacking the accua d could not be hold reaponaibl • Just as 

a elf-def ens went to the ti.rat el t so too did allbit "I 

couldn't poaaibly have done it because I waan't there" whil 

inaanit)"w nt to the second& "I have done it but I reall)" 

didn't an to be an." All thia w el ntary, of cour , 

apparent to even a moderately aany tint-year law 1tu nt. 
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Tho rub c when one trie to apply the defense of inaanity 

to th "facts" in a particular case-especially when one's 

client couldn't remember tr1hat happen d and. his lawyer w-asn't 

ure what tho facts wer. 

All ve really knew bot our case so far v lar ly 

nog tivec t t Randall , kill d Conni Spurri and 

.!,l h was tel.ling the truth, d pp tly no recoil ction of 

what he did or vhy- did it. id this curious atat ot affair• 

a est any possible legal def ? I didn't know wt at least 

I kn that I didn't~. I also that no lawyer could 

·~ all the 1 in his he and that e who trod t ed 

to wind up s tting penaiv ly in inatitutional rocking hairs. 

Old P ll laad rec tly put it this w 1 ' oho y can ach or 

poa ibly do· help an aapir 

10 I at of SUnda, rapir 

lik one. 

lawyer to think like 

chool can 

" • 

in wadora trying to think 

It too no massive cerebration on my part to di cm that 

the subj ct of ia lo d larg in our caa and that r search 



into it as a possible 1 gal def nae w rather clearly indicated. 

~ 
dall Kirk had killed Conni Spurri r-an ctiv, -

al thy, llf loving outdoor v·om.m--he must also have poss H d 

consider ble muscular control and coordination when he did it, 

which in turn suggested s 

And if he couldn't r·emember what he'd done possibly h 'd done it 

unconsciouafy. So it seemed pos,ibl that amnesia, aomn bullam 

and unconaciouaneaa v re ck in the middl of our case. In 

fact a fatigued Parnell and I had tentativ ly conclud d as ch 

rµ,,~ tUW 1/nb-~t~ 
only houro before in our office ,YJ;_Pt:,, ~!;,.. /4-.,,L -ti-#/'_ 

Were any of these things e r a detena to crime? Again 

we didn't know. All we possessed was a and prof saionall7 

acquired inkling of where one might begin to look. But first I 

had to consider and weigh the possibl defense of inaanity, about 

which I did know a thing. I had to for a number of reaaona, 

one being that if ve !!In going to invok the defena ve would 

h :re to notify tho pnH1ecutimi in advance, r-tt,,,} bl.a cw Wins 

that ve dar d not risk apreading and diluting our de enae efforts 

in the amiable blunderbuss f bion of old • Crocker. Only he 



could blandly try to rsuad jury that hia ell t waa cruy 

I( J. JJ1{;il J!1g 'Hf walking in his 1 ep... d after all it 

was not only smart but c n courtesy for a lawyer to off r 

a jury a decent vq to spring his client while still saving 

fac ••• 

So I vas back grappling vi.th insanity, about which I vaa 

wryly are that in criminal cu where insanity w pl a d 

aa a defense mo t jurisdictions still pplied th "right and 

wrong" tQt of the f and controversial ten's Cu , 

first handed down in 1843, w rein the Hous of Lords in an 

historic adYiaory opinion bluntly laid dwn that thenceforth 

the sol judicial teat of tal r ponsibility for crime vu 

whether the accuaed-I had loamed the ic phrase by heart, 

even to the liah apell.ing-ttw- 1 bouring und r such d f ct 

of reason, from diso e of the mind, aa not to know the nature 

and quality of the act was doingJ or if he did know it, that 

he did not know h vu do. what w wrong." I alao that 

during th long years of ita aub quent judicial application the 
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teat of M'Naght n had bee one of the most controveraial and 

bitterly criticised in the whole tangled foreat of orlm1ual law. 

I knew further that in Michigan-unlike in moat northern 

states-there vu clear legal authority for invoking the related 

def nae of "irreaiatibl pulae"-though in curr nt paychological 

jargon it wu more often call d "dissociative reaction"--a doc-

trine designed to relien ainat the claimed rigora of the 

traditional "right or wrong" teat of M'Naghten'a CaaeJ and that 

. 
when a defendant pleaded "irresistible impulse" he waa in etf ct ~ f 

'"'° "Yea, I 
t I knev I vu doin& wronc, but, alas, in my 

addled ntal state I aimply couldn't resist doing it." 

~ 
I was further awar die/\ irreaiatibl • pul.ae and all the 

other enlightened 1 gal devic s desi&ned to relieve against the 

claimed simplistic harahneaa of the prevailing "right and wrong" 

doctrine of K 'Naghten-and there wer many auch d vie •- pr tty 

vell boiled down to the proposition that tho rule of M'Naghten 

too much ignored tho realitie of rn psychological knoliledge 

and. progreaaJ that it isolated and capriciously rewarded but one 

type or aymptom of mental rration-onl.y' that fortuitously 



involving oral blackoutJ and that consequently it tended unduly 

to trict, distort, and ult' toly rvert dical teat ny 

on the i aue ot ani Y, male' forensic "g 11 out of itJ 

and that, wora of all., tice dicta t ta tally 

hew doing wrong d • ne to 

be cuaed, perha that was all the r reason for pit7in& and 

excusing t poor to ted ta.rd vho he WU doing wrong 

but still couldn't help doing it. 10 the battler d ••• 

I aighed and stirred in t wad.ors and lit an Italian 

cigar. e ot ric r • ications of leaal 

insanity w pressing me. anyw y bow di any- of this apply 

tot vho had 1 • ply forgot that 

he d atrangl. hi lady lo e and who reover waa presently 

tly as sane u, aa.y, our own brewd Ju e Maitland? 

I thought of client it ing in bu ati.nking c ll poring 

~~Jby 

w po aibly out a plausi l c ot inaanity for a who 

could only e p lling ho jury couldn' rsiemt>er? t 

co cien io lawyer to front, hadn't he? 
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' ~r 
Especially when he had only the /fl(~ id.ea concerning t 

t-
efficacy of any poaaible al rnativea? 

Another and bigger trout roll d lov but 1till I did 

not atirJ tbia time I waa in t • midst of exploring a of the 

reasons why ve ahouldp't pl ad insanity in the case of P ople 

versus ltandaJl Kirk. Let's ee ••• one, eca.uae in preaent 

state of our cue ve lacked sufficient dataJ tvo, beca.uae under 

the law ve vould have to giv the pros cution adnnce notice of 

our defense and thus tip our hand.J thre , and perha.pl mo t 

serious, because all def endanta plea.ding insanity in Michigan 

took a calculated risk because th atat law provided, as did 

that of moat states, that a defendant who was acquitt d on such 

crounda JDi&ht neverthel a hold and hospitalised ind init lys-

h./fi ~fk-fu~~ 
a legulative device calculat ~ toft discourag phoney pl aa of 

insanityJ tour, beca.u.se under an insanity plea trial could 

rapidly become reduced to an nsiv and uncertain war of 

opposed ps:,chiatrists; five, becaus of the growing skeptic ' 

toward and reluctanc of juriea over allowing the defenseJ aix, 
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because, win or lose, of the luting frequently haunting 

those vho invoked the defenseJ aev n, because corn:lng full circle--

we lacked at tho nt suffici nt data to risk making such a 

chancy defense ••• 

~ 
A tremendous splash in the pool lw,A ahattor d my reYeri°1, 

and I abbed up my fiy rod and pl ed down the at p 

ace pani. d by a shower of sliding gr :vol. I wad d in 

below the ri e, my boots audd nly cl ping tight againat y 

/1-
le , busily pa;,ing out line in false caata U11til I had hia range. 

Then I hauled back for the cru al c t and, accompani d by vee 

pra; r, sent the little dry fly out on ita way. 

1inging line a d ton, d, undulant aa an ing aer t, 

and then the leader lar,il1 fol d ov r beyond it u languid aa 

, t fiy lighting 

b yond v rything ntly as tuft of thistl dovn. ere it 

--
and then the thing was indecently a 

A 

bravely gan its not, 

the trout r se and kiaa d 

it, I fiick ttle vas on. 



First the fish w nt de p, bo • pow r:f'ully pstre , the 

loader cle Ying th wat r t and vibrant as the pluck d string 

of ; then in his fucy turned and way d I 

swiftly trieved line to k p precious t ion; then he a 

and darted cro trc , then crazily d downstre , cro sing 

a.nlly 

ahor J then t with such dizs 

~ 
d that I appreh naiv ly arted to ~ him. • • _ £ ~ 

~a:.,;~~~-~. r 
uddenly ~hty t:. he n.n /\ lipped and rtonned a curious 

/,J/'~ ~ fie.., a~ /y,~d" u. .,~ n- w -~'- ¥ .µ .44:~• 

mat· dance aw~allll4'Nii...,.ffl~l!!--.,....W. .... --. o~ bu waders, 
) 

ov r rging,A ~f t in t • to ar tho f t 

ping ot his 1 ader nnd se bia line o alack. 

I had lost him • •• 

I stood th re look dripping n I sal ted 

ri r with y rod. All ,.,a:, not lo tJ t 1 t for a ral 

recio dall Kirk his c e had been bani.ah d 

y CO Ci mind. 
J 

tical.ly/tho t, M' ten 
~~ 

~La~ 
en fo ott n. T n I i.ghcd an~ the river and 

■lo bed and squis d wa:r back to y car wh r I I ould 



find dry clothes and been 

&reat dq. 
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Chapter 8 

As I sat brooding of a Sunday afternoon on my high river 

~()4/ 
bank a trout rose in the pool below me and I watched wit:lt-the 

" artll:i•s el an otter the mysterious outfolding ring, but I could 

not move, being at the moment in the grip of insanity-legal 

insanity, that is. Could we possibly defend Randall Kirk-I 

kept turning over in my mind-under the spacious ~ 
umbrella of legal insanity? 

As a battered ex-DA I knew that criminal responsibility 

in our society had for centuries been bottomed on the notion-­

at least - ~ s in its inspiration and rationale-
A 

that a sapient human being, exercising free moral choice, chose 

consciously to do wrong rather than right. And if Randall Kirk 

had no recollection of killing Connie Spurrier did not his 

situation contain at least one of the crucial elements in a 

successful plea of insanity, namely, a lack of conscious wrong-

doing? Wasn't there something inherently addled and unbalanced 

about a man who ,could calmly snuff out the life o.f a woman he 

said he adored? 
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I knew that while insanity was one of the chanciest and 

prickliest defenses in the whole broad arsenal of criminal 

defenses, that at least when it worked it possessed the enormous 

utility of being one of the most effective of all: it was a total 

defense. In this it was akin to the claim of self-defense in 

the realm of homicide; the two differed in that self-defense 

claimed justification, insanity excuse; in the former the defend-

ant came into court saying in effect, "Yes, I killed the deceased 

but I had to in order to save my own life" while in the other he 

said, "I may have killed him, granted, but I didn•t know what I 

was up to or that it was wrong, so please kindly excuse me." 

Put another way, every punishable crime required two things, 

a criminal act done with criminal intent; if either ingredient 

was lacking the accused could not be held responsible. Just as 

self-defense went to the first element so too did alibi: "I 

couldn't possibly have done it because I wasn t there" while 

insanity went to the second: "I may have done it but I really 

didn't mean to be mean." All this was elementary, of course, 

apparent to even a moderately savvy first-year law student. 
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The rub came when one tried to apply the defense of insanity 

to the "facts" in a particular case--especially when one's 

client couldn't remember what happened and his lawyer wasn't 

sure what those facts were. 

All we really knew about our case so far was largely 

negative: that Randall Kirk, if he killed Connie Spurrier and 

if he was telling the truth, had apparently no recollection of 

what he did or why he did it. Did this curious state of affairs 

suggest any possible legal defense? I didn't know but at least 

I knew that I didn't know. I also knew that no lawyer could 

~~~ 
/\ carry all the law in his head and that those who tried tended 

to wind up sitting pensively in institutional rocking chairs. 

Old Parnell had recently put it this way: "Nobody can teach or 

learn all the law," he had declaimed. "All any law school can 

possibly do is help an aspiring lawyer to think like one." And 

so I sat of a Sunday perspiring in my waders trying to think 

like one. 

It took no massive cerebration on my part to discern that 

the subject of amnesia loomed large in our case and that research 
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into it as a possible legal defense was rather clearly indicated. 

But if Randall Kirk had killed Connie Spurrier--an active, 
d d) ~ 

healthy, life-loving outdoor woman-he must also have possessed 

considerable muscular control and coordination when he did it, 

which in turn suggested some form of •lllil•~ sleepwalking. 

And if he couldn't remember what hetd done possibly he'd done it 

unconsciously. So it seemed possible that amnesia, somnambulism 

and unconsciousness were smack in the middle of our case. In 

fact a fatigued Parnell and I had tentatively concluded as much 

~4' {}M -pu,-daw-r/ ~-~~ ;< 
only hours before /\.in our office ftl~ cJ-4f, ;JJtJt;. 4aL'/t-i, ~ ./¥,?; . 

Were any of these things ever a defense to crime? Again 

we didn't know. All we possessed was a vague and professionally 

acquired inkling of where one might begin to look. But first I 

had to consider and weigh the possible defense of insanity, about 

which I did know something. I had to for a number of reasons, 

one being that if we~ going to invoke the defense we would 

/tfV 
have to notify the prosecution in advance,A another) big one 

that we dared not risk spreading and diluting our defense efforts 

in the amiable blunderbuss fashion of old Amos Crocker. Only he 
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could blandly try to persuae1e a jury that his client was crazy 

aa a leoa and rne 15 walking in his sleep .•• And after all it 

was not only smart but conunon courtesy for a lawyer to offer 

a jury a decent way to spring his client while still saving 

face .•• 

So I was back grappling with insanity, about wluch I was 

wryly aware that in criminal cases where insanity was pleaded 

as a defense most jurisdictions still applied the "right and 

. r 
wrong" test of the famous and controversial M'Nahten's Case, 

" 
first handed down in 1843, wherein the House of Lords in an 

historic advisory opinion bluntly laid Clown that thenceforth 

the sole judicial test of mental responsibility for crime was 

whether the accused--I had learned the magic phrase by heart, 

even to the English spelling-''was labouring under such defect 

of reason, from disease of the mind, as not to know the nature 

and quality of the act he was doing; or if he did know it, that 

he did not know he was doing what was wrong." I also knew that 

during the long years of its subsequent judicial application the 
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test of M'Naghten had become one of the most controversial and 

bitterly criticized in the whole tangled forest of criminal law. 

I knew further that in Michigan--unlike in most northern 

states-there was clear legal authority for invoking the related 

defense of "irresistible impulse"-though in current psychological 

jargon it was more often called "dissociative reaction"-a doc-

trine designed to relieve against the claimed rigors of the 

traditional "right or wrong" test of M'Naghten's Case; and that 

when a defendant pleaded "irresistible impulse" he was in effect ~~ ;. 

1/'tJl "Yes, I admit I knew I was doing wrong, but, alas, in my 

addled mental state I simply couldn't resist doing it." 

~-r 
I was further aware 1N!e irresistible impulse and all the 

A 

other enlightened legal devices designed to relieve against the 

claimed simplistic harshness of the prevailing "right and wrong" 

doctrine of M'Naghten--and there were many such devices- pretty 

well boiled down to the proposition that the rule of M'Naghten 

too much ignored the realities of modern psychological knowledge 

and progress; that it isolated and capriciously rewarded but one 

type or symptom of mental aberration--only that fortuitously 
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involving moral blackout; and that consequently it tended unduly 

to restrict, distort, and ultimately pervert medical testimony 

on the issue of insanity, making a forensic "game" out of it; 

and that, worst of all, if justice dictated that a mentally 

afflicted person who didn't know he was doing wrong deserved to 

be excused, perhaps that was all the more reason for pitying and 

excusing the poor tonnented bastard who knew he was doing wrong 

but still couldn't help doing it. And so the battle raged ... 

I sighed and stirred in my hot waders and lit an Italian 

cigar. These esoteric rwninations on the ramifications of legal 

insanity were depressing me. And anyway how did any of this apply 

to the situation of poor Randall Kirk who had simply forgot that 

he had strangled his lady love and who moreover was presently 

manifestly as sane as, say, our own shrewd Judge Maitland? 

I thought of my client sitting in his stinking cell poring 

~ 
over his Sunday papers and rummaging in his paper bag. How could 

(\ 

we possibly make out a plausible case of insanity for a man who 

could only keep telling the jury he couldn't remember? But a 

conscientious lawyer had to expLore the legal waterfront, haan't he? 
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Especially when he baa only the bra:z~st idea concerning the 
I\ 

efficacy of any possible a.1.ternatives? 

Another and bigger trout rolled below me but still I dia 

not stir; this time I was in the midst of exploring some of the 

reasons why we shouldn't plead insanity in the case of People 

versus Randall Kirk. Let's see ••. One, because in the present 

state of our case we lacked sufficient data; two, because under 

the law we would have to give the prosecution advance notice of 

our defense and thus tip our hand; three, and perhaps most 

serious, because all defendants pleading insanity in Michigan 

took a calculated risk because the state law provided, as did 

that of most states, that a aefendant who was acquitted on such 

grounds might nevertheless be held and hospitalized indefinitely-

J;t/v J1,i/t~ Ut1 .p,vlU~ OAl/4 
a legislative device calculatedt toJ discourage phoney pleas of 

insanity; four, because under an insanity plea the trial could 

rapidly become reduced to an expensive and uncertain war of 

opposed psychiatrists; five, because of the growing skepticism 

toward and reluctance of juries over allowing the defense; six, 
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oecause, win or lose, of the lasting stigma frequently haunting 

those who invoked the defense; seven, because-coming full circle--

we lacked at the moment sufficient data to risk making such a 

chancy defense •.• 

~ -~ I /4, A tremendous splash in the pool below1shattered my_A~-e¥1-~~ 
!' /\ J "( ' 

and I grabbed up my fly roa and plunged down the steep bank 

accompanied by a shower of sliding gravel. I waded in knee-deep 

cU1ut 
below the rise, my boots suddenly clamping tight aga.J.llSt mYj\ :i..s 

legs, busily paying out line in false casts until I had his range. 

Then I hauled back for the crucial cast and, accompanied by a wee 

prayer, sent the little dry fly out on its way. 

The singing line sped torward, undulant as a fleeing serpent, 

and then the leader lazily folaed over beyond it as languid as 

the outfolding gesture ot a oallerina s ann, the fly lightl.llg 

beyond everything gently as a tuft of thistledown. There it 

circled uncertainly for a moment and then bravely began its float, 

and thenJ\the thing was indecently simple-the trout rose and kissed 

it, I flicked my wris)and the battle was on. 
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First the fish went deep, boring powerfully upstream, the 

leader cleaving the water taut and vibrant as the plucked string 

of a harp; then in his fury he turned and rushed my way and I 

swiftly retrieved line to keep precious tension; then he saw me 

and darted cross-stream, then crazily headed downstream, crossing 

obliquely back on my side, almost charging up on the gravelly 

shore; then he gallantly tore past me upstream with such dizzying 

~ 
speed that I apprehensively start;,; C,,=c ru;;, •4 /4,a,u/ 

S~ddenly the ~ghty fisherman/\slipped and p~rfonned a curious 

✓.tM~~l.wv;~Jkufoa,.~.+>v'w'~~~~~~~ 
matinee danc~ and tbeo fe]J abn1rtJy an bjs cae, over his waders, J ,,.. 

~~pJ 
over his head, emerging gasping · jist in time to hear the faint 

~ 

ping of his leader and see his line go slack. -
I had lost him.,, 

I stood there looking and dripping and then I saluted the 

river with my rod. All was not lost; at least for several 

precious moments Randall Kirk and his case had been banished 

j 
from my conscious mind. Even, poetically/ thought, M'Naghten 

/\ ;, • ,/,. J 
• ~._.~~ 

had been forgotten. Then I sighed and eressefithe river and 

sloshed and squished my way back to my car where I knew I would 
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find dry clothes and picnt; Gf wet bourbon. It had been a 

great day. 



I 
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Chapter 7 

There is a certain high, lonely, wooded, water-blasted 

river bank overlooking a slow double bend on the Big Escanaba 

river, one of my favorite places, and that Sunday afternoon I -
sat there under the tall white pines in my waders, drinking 

in the sights and sounds and smells-looking at the sweep and 

rush and glitter of the broad river, listening to its subdued 

purl and gulp and gurgle mixed with the discreet strum of the 

pines overhead, smelling the hot resinous odor of the matted 

cushion of rusted pine needles where I sat--ostensibly looking 

for trout rises but really brooding about my case. 

For in solemn truth a lawyer with a big case on his hands 

is like a man newly fallen in love: the thing obsesses him,and 

whether he is shaving or bathing, drafting a lease or downing 

a drink, fishing or fornicating, eternally he is haunted by 

his lovely, enigmatic, goddam case and by how in his wooing 

he might win it. 

That Sunday morning I had visited my client at the jail 



I 
I 
'-

11A hink" -f-"1Ilc ..... rict·~~~M1 ii!·!IMl:.i~.c • • 1 ? l re yo4 t l.llg o~ maKntg Stiftl8 ilil!na e:({insani ty p ea. 

µJ>tf 
Parnel\ inquired, stifling a yawn. 

"Sort of, 0 I said, spreading my hands. " vhat other chance has 

the poor bastard got?" ,J"t V 
" Beats• ~~::s k: ~~ff t " 
nLet 's, u ~ tired as we 'were we tfl±l~~~~.e1S'ff 

----~t"..~v .itJfdt:v.il~ ~~ a ~ ~ 
' 1 

7
~ exploring t f e tangled subject of the defense of insanity ~ -

~/u:- r 
-Uit- ~/~ 

in criminal law and its possible application too client. For 

~ ~ /jl\ 
in solemn truth ,.a .lawyer~-a o/-g/fase on his h~ ds {is like a d~~.U 

I' /J(~:;,'wi, f#~ dj;,vw,_f ~'/1~ 7,~,__ 

man n:;v:1.,Y fallen in love: the thing utterly absoQ,s him, ~ /}J/Ztt~ 

~,/4 .mu., L~ ~~- A 
~ bu.s~bathing or shaving, drafting a lease or downing a 

t th I I. --

drink, fishing or even fornicating~ every waking hour he is 

obsessed by (:;r~b/JZ, ~~~ win 

it. And when he B±&9ps~ haunts his dreams. 
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A 

Parnell, a bit of a pedago~ue at heart, 
u1~ 

was /11-,~ f a stickler 

a , 

for getting down to of any new legal situ-

~ ~I -fli, 
ation,\ and so h:, began by reviewing~ we both well knew, namely, 

l1r,. -ti~~ t't kt ; . 
~ while insanity was one of the chanciest and prickliest ,// u..l't --~ I t U ~ vl ,,f 
defenses~~ it was when it worked also one of the 

) 
best in that it was a total defense. In this it was akin to 

~uw 
the claim of self-defense in the realm of homicide; ~ differed 

justification, insanity excuse, 

~uU ~&.,:fz~ 
and tha.:tAin the fonner the accused came into court u:

4
effeet 

saying, 11Yes, I killed the deceased but I had to in order to save 

✓•:':.sit/' my own life" while under insanity he was • saying, ''Look, 
I 

I may have killed him, granted, but I didn't know what I was 

doing or that it was wrong. " 



(( 

,i,:l put it another way, pard," I chimed in, "every punish-

able crime requires two things, a criminal act done withr 

criminal intent, and if either ingredient is lacking there can 

be no criminal responsibility, 

"Very good," Parnell said, spurring me on. 

11And just as self-defense goes to the first element of ~ a/ 

cr:i.me--the criminal act--so too does alib:Jin which the accused 

in effect says: 'I couldn't have committed any crim~ 

folks, because I wasn't there so insanity goes to the second 
J 

element, the criminal intent, where in effect says: 'I may 

have done it, folks, but I didn't mean to be mean.'" 

t? 
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All this was elementary, of course, readily apparent to even a 

moderately savvy first-year law student, but 

knew that the big rub t! when one tried to 

Parnell and I also 

ulitJ'w 
apply td,e,, essentially l!(. 

A 
medical defense of insanity to the "facts" in a particular case--

especially when one's client couldn't remember what happened and 

/ t; . ., t 
his groping lawyers weren't 

" 
were. 

-4-



"How about our chances for making the defense of irresistible 

impulse?" Parnell put in at this stage in our exploration. 

In Michigan this was a possible defense under the general defense 

of insanity in which the accused in effect argued: "Yes, I know 

af)I( 
I killed the deceased and at the time I knew it was wrong but due 

/ 
mental 

to my addled1state I simply couldn't resist doing it." 

harshness of the "right and wrong" in • y test, still prevailing 

in most states rited from England following the advisory 

We knew that the defense of irresistible impulse (in 

modern psychological circles more often called "dissociative 

reaction" ) was aimed at ameliorating the claimed harshness of the t,,~ 

"right and wrong" insanity test--still followed in most states-of 

the famous and controversial English l-l'Naghten's Case, decided in 

1843, wherein the House of Lords in an historic advisory opinion 

bluntly laid down that thenceforth the sole judicial test of mental 

responsibility for crime was whether the accused--! had learned the 

magic phrase by heart, even to the English spelling-"was labouring 
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under such defect of reason, from disease of the mind, as not to 

know the nature and quality of the act he was doing; or if he did 

know it, that he did not know he was doing what was wrong. 11 

-5 



~ 
We knew too that still other~ jurisdictio~ had invented other 

/\ 
legal pleas and devices aimed at relieving against the claJ.med 

simplistic harshness of the ng11 test, most 

~ 
of which stemmed from the growing be 

e~ 

,I\ 

M'Naghten too much ignored modern psycho 

progress; that it isolated and capriciously rewarded but one type 

or symptom of mental aberration-only that which fortuitously 

involved moral blackout; and that consequently it tended to distort, 

~ if~ 
restrict and ultimately pervert~ testimony on the issue of 

/\ /I 
insanity, making a forensic game out of it as well as liars out 

1ttb ~· 
I tj, o f many who testified. 

Finally we knew that perhaps the gravest charge of all against 

the "right and wrong" insanity test was that if under M'Naghten 

a mentally 

(,w}r 
afflicted person who didn't know he was doing wrong 

.i 
~deserved to be excused from his crime, as the rule permitted, 

A 

wasn't that all the more reason for pitying and excusing the poor 

tormented bastard who~ he was doing wrong yet still. genuinely 

couldn't help doing it. And so the battle raged ... 
·1.y1 I 

"Par) n I fin8::l..ly: sa~d'rJ.~:
1

oking at my watch, "seems to me we 

iu,wr .~ 
sti.Ll don't know enough about our case or our man to i-.e any 
~ ,". . 1 

t decision on insanity or irresistible 1.IDpulse. 11 

I\ 

-6-



I ---/fa 1 :1 

sledding 4 have a man who 

)t1' 

couldn't help doing what he did. 11 

"Seems to me one of our~ research problems, " 

. /' p14/1 
r),}/IW" ' 

I ~±nttes-; 

/l 
"is to find out whether amnesia is ever a defense to crime, either 

generally or under a plea of insanity. 11 

6 A 



, ~~' 
~ Pli~ 

"Agreed) t<And if he killed her by strangling, she being a healthy 

~ w,r.J ~ ~ 
outdoor gal and all, he must haveApossessed considerable muscular 1 

(4- control-right?11 

"Right, " I said, ''which in turn may suggest some form of sleep-

walking. " 
....,,UiJA 

"And if he can't remember what he did~maybe he did it unconsciously. " 

11Yes, 11 I said, making as though to get up. "So maybe not only 

amnesia but some fonn of somnambulism and unc.9nsciousness 
,1 t),J {(., t i ~l., ~Ji ( u , 

l( ~ 
in the middle of our case. Who's for bed?" 

are smack 

'' greed, " Parnell said, waving me back down. 'But before we 

disband let's wrap up what we may have going for us if we should 

make an insanity plea. " 
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"Let's have it, 11 I said. 

"First, isn't it elementary that criminal responsibility in 

,,, ... ~~ 
our Western society is bottomed on the venerable~ that a 

/1 
sapient hwnan being, exercising free moral choice, consciously 

chooses to do wrong rather than right?" 

11It certainly is, " I said. 

''So that if our man truly hM no recollection of killing his 

~ 
lady love doesn't his case haw lat least one of the crucial 

element§ of a successful insanity plea? ' 

"What's that?" 

"Lack of conscious wrongdoing?" 

"Seems like, pard, " I said. "Very good, in fact. " 

cJY'i 
"And isn't there something basically screwy and unbalanced 

~ 

about a man who can calmly snuff out the life of a woman he says 

he adored?" 

"Rather, " I agreed, unsuccessfuly stifling a massive yawn and 

again moving as though to arise. 

~w 
"Just a f;ew; m;i.iwtee more, " Parnell begged. ''Let's take a quick 

A ,. 
'/,. 

gander at~ e shouldn't ,plead insanity. You first. " 

'Easy, 11 I said. 1rwe still don't have enough dope. " 
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''Yes, and 'fl because under Michigan law, as in mos~ 

we'd have to give the prosecution advance notice of our insanity 

" ~ 
;wiJfv~-

"And that way . ' f alert the other side to gather .rd I f s 

defense and thus tip our hand. " 

rebuttal medical and other testimony on the insanity issue/ ' JfZ(-~ -~ -

"True, Paul, and maybe worst of all because Michigan law, again 
(\ 

like that of most states, provides that any defendant acquitted on 

A~ 
his successful plea of insanity may neverthele~ ~ b~ held a,pa ycsp;k 

4U /£ /~1-t1:- ,t-«µ~tat% t<t-1~ a ✓npy.(, /pt fi ~ 
.,A~-a legislative device calculated, as you know, 

~ 
to protect the public land to discourage phoney insanity pleas. " 

iii/IP) 
"Against tha~" I said, "is that 

r u0 At'fen/ t X-J/£ ,~ ,,~tt, 
_.,---~ gnan • s not now crazy and we could 

i),~ fl 
probably block any/\post-acquittal detention under a writ of habea~ 

corpus or some such. " 

"Possibly," Parnell agreed, pushing on. 

fl fl,,✓~ t'vn/ ~ 
plea might reduce the trial to an expensive 

/l 
and uncertain war of 

psychiatrists. " 
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' 

11True, Paul, and further because, win or lose, of the lasting 

stigma that often haunts anyone invoking the defense." ~~~ 
J ~ .;n,z; ~~d" ~d" ~~~.,.,. 

I ,,/ h!ii!!2;••" •;~ • • • • • 

J~ b,J .~~-ff#- l.>~ 

for the door. 

"Back to you, " Parnell prompted me. 

"I've run out of gas, " I said. "Moreover I'm heading home to 
-~ 

the sack. Wanta ride?" 

? 
''Nope, I'm staying right here, boy. 

'' k, .Ii.at ~ ltilhv ~,t 

Geena sleep on your sofa." 

A 
Ji1 go home, Parn, 11 I suggested. 
I J , . -f:._.,h.,"' 

(( ~ N"r' ,,y 
A¥tJ¥iH'h' here, 11 he repeated, wagging his head. "Goodnight, 

Chet. ' 

"Goodnight, David, 11 

w~"J 
I said, f rching on my way. 

.A, 
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Chapter 7 

There ia certain high, lonely, vooded, vatel'-blaated 

river bank overlooking a slow- double bend on the Big Escanaba 

river, one of my favorite pl ces, and that und y afternoon I 
~ 

sat th re under the tall white pines in my vaders, drinking 

in th sights and sowds and Us-looking at the sweep and 

rush and glitter of the broad river, li tening to its subdued 

purl and gulp and gurgle d vith the discreet trum of th 

pines overhead, selling t hot resinous odor of the tted 

cushion of rusted pine ne dles w re I sat-o tenaibly 1 oking 

for trout ris but really brooding about y caae . 

For in sol truth a lawyer with a bi case on his hands 

is like a man newly fallen in lov: th thing obs saes him,and 

whether he is shaving or bathing, drafting a lease or downing 

a drink, fishing or fornicating, eternally he is haunted by 

his lovely, nigmatic, godd cas and by how in his wooing 

h might win it. 

That Sunday ming I d visited my ell nt at the jail 
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